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RECOMVENDED CORDER

This case cane before Adm nistrative Law Judge John G
Van Lani ngham for final hearing by video tel econference on
Novenber 6, 2007, at sites in Tallahassee and West Pal m Beach,
Fl ori da.
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For Respondent: Rod Tennyson, Esquire
1450 Centrepark Boul evard Suite 100
West Pal m Beach, Florida 33401

STATEMENT OF THE | SSUE

The issue in this case is whether Respondent condom ni um

associ ation shoul d have assessed unit owners, in proportionate



shares, to pay for the replacenent of hurricane-danaged bal cony
screens, in accordance with Petitioner's policy that repair
costs which do not exceed an insurance deductible are "costs of
i nsurance" that nust be paid as "comon expenses" regardl ess of
what the declaration of condom ni um provi des concer ni ng
reconstruction or repair after a casualty.

PRELI M NARY STATEMENT

On July 28, 2006, Petitioner Departnent of Business and
Prof essi onal Regul ation, Division of Florida Land Sal es,
Condom ni uns, and Mbil e Honmes, entered a Notice to Show Cause
di recting Respondent Fountains South Condom ni um No. 3C
Association, Inc., to reinburse a unit owner the $1,200 cost of
repl aci ng hurri cane-danmaged bal cony screens, using conmon funds
col |l ected through a proportionate-share assessnent. This was to
remedy an alleged violation of Section 718.115(2), Florida
Statutes, which requires that funds for paynent of "comon
expenses” be collected by assessnents against the units in
proportionate shares. Respondent, which disputed the allegation
that it had failed properly to nmake assessnents for conmon
expenses, tinely requested a formal hearing.

On Cctober 10, 2006, the case was referred to the Division
of Adm nistrative Hearings ("DOAH'), where it was assigned to an
adm ni strative | aw judge, who scheduled a final hearing for

Decenber 18, 2006. Thereafter, the case was placed i n abeyance,



at the parties' joint request, ultimately postponing the hearing
by nearly a year.

The final hearing took place on Novenber 6, 2007, as
finally scheduled, with all parties present. Petitioner called
three witnesses: Flora Gnns, MIton Kutzin, and Jonathon Peet.
Also at the hearing, Petitioner introduced Exhibits nunbered 1
t hrough 11, which were received in evidence. Afterwards,
Petitioner was allowed to supplenent the record with the
deposition testinony of its expert w tness, Janes T. Harrison,
Jr., which was taken on Novenmber 19, 2007

Respondent presented two witnesses: Jerry Wahl and Debbie
Poul ette. Respondent submtted, as well, the deposition
testinmony of M. Harrison (Petitioner's expert w tness), which
had been taken on Cctober 29, 2007. Finally, Respondent's
Exhibits 1 through 9 were admtted.

The final hearing transcript was not filed. Pursuant to
t he schedul e established at the conclusion of the final hearing,
Proposed Recommended Orders were due on Decenber 17, 2007. This
deadl i ne was enl arged, w thout objection, to Decenber 19, 2007.
Each party tinely filed a Proposed Recommended Order, and these
were carefully considered during the preparation of this
Recommended O der.

Unl ess otherw se indicated, citations to the Florida

Statutes refer to the 2006 Florida Statutes.



FI NDI NGS OF FACT

1. Respondent Fountai ns South Condom ni um No. 3C
Association, Inc. ("Association") is the entity responsible for
operating the Fountains South Condom ni um No. 3C
("Condom niunm'). As such, the Association is subject to the
regul atory jurisdiction of Petitioner Division of Florida Land
Sal es, Condom ni unms, and Mobil e Hones ("D vision").

2. The Condom ni um was created—and continues to be
governed by—a Decl arati on of Fountains South Condom nium No. 3C
("Declaration"), which instrunent was recorded, in 1987, in the
public records of Pal m Beach County, Florida.

3. On COctober 24, 2005, Hurricane Wl ma struck Pal m Beach
County, causing danage to el enents of the Condom nium The
damaged property included sonme portions of the "Common
El ements.” Al so damaged were sone parts of the "Limted Conmon
El ements.” (The terns "Common El enents” and "Limted Common
El ements” are defined in the Declaration, the rel evant
provi sions of which will be set forth verbati mbelow Generally
speaki ng, though, the Common El enents conprise all of the
property of which the Condominiumis conposed except for that
included within the residential units. The Limted Comon
El ements, which are a subset of the Common El enents, consist of
properties or structures whose use is reserved to a particular

unit or units to the exclusion of other units.)



4. Fulfilling a statutory obligation (that wll be
di scussed in detail below), the Association had purchased
property insurance to protect the Common Elenments and Limted
Common El enents. |ssued by Nutneg | nsurance Conpany ("Nutneg"),
Policy No. SWO0000071 (the "Policy") provided coverage to the
Associ ation for |loss or danage to property fromnultiple risks,
i ncluding hurricanes. The premiumfor the Policy—the effective
dates of which were from Decenber 31, 2004 to
Decenber 31, 2005—was $395, 000.

5. The Policy provided for various deducti bl es dependi ng
on the cause of the covered | oss. For |oss or damage caused by
a hurricane, the deductible was 5 percent of the value of the
insured property. It is undisputed that, at the tine of
Hurricane Wl nma, this deductible was approxi mately a quarter of
a mllion dollars. Under the relevant provisions of the Policy,
therefore, Nutmeg would not be obligated to i ndemify the
Associ ation for any |oss or danmage caused by Hurricane WI ma
unl ess and until the total |osses fromthat particul ar
occurrence exceeded (roughly) $250, 000.

6. The Association paid about $5,000 to repair the damage
that Hurricane WI ma caused to the Comon El enents, using funds
on hand that had been saved for such contingencies. Because
this expense was far bel ow the applicabl e deductible, the

Association did not submt a claimto Nutneg.



7. The Association's position regarding the damage to the
Limted Common El enents, consistent with its |ongstandi ng view
of such matters, was that the costs of repairing or replacing
such properties should be borne by the respective unit owners to
whose excl usi ve use the damaged el enents were reserved. The
Associ ation based its position on a provision of the Declaration
(which will be quoted below) that assigns the general
responsibility for maintenance and repair of the units, together
with the Limted Common El enments appurtenant thereto, to the
respective unit owners.

8. At the tinme of Hurricane Wl m, Haskell and Flora G nns
(the "G nns") owned Unit No. 201 in the Condom nium (As of the
final hearing, the G nns were still the owners of this unit.)
The hurricane caused danage both to their unit and to the
screens surrounding the balcony outside their unit. It is
undi sputed that the bal cony and screens appurtenant to the
G nns' unit are part of the Limted Conmon El enents.

9. The Gnns submtted a claimfor these |l osses to their
insurer, Allstate Floridian Insurance Conpany ("Allstate"). By
| etter dated January 7, 2006, Allstate denied the portion of the
G nns' claimrelating to the damaged screens, asserting that the
screens were not covered property under the G nns' policy
because they were within the "insuring responsibility" of the

Association. The Gnns did not protest Allstate's decision in



this regard. (Allstate paid the full policy limt of nearly
$30, 000 on the G nns' claimanyway; thus, its denial of coverage
for the danaged screens actually had no effect on the

rei nbursenent that the G nns received fromAllstate.)

10. The G nns then wote a letter to the Association's
president, MIton Kutzin, requesting that the Association pay to
repl ace the damaged screens. Dated January 16, 2006,E]the letter
reads as foll ows:

Dear M ton:

As you may be aware, the screens on the deck

of our condo were severely damaged because

of Hurricane WIlnma. According to the

attached nmeno, the condo is responsible for

replacing them For your information, ny

i nsurance conpany, Allstate Floridian, has

refused paynent and has advi sed us that our

condo association is responsible (by law) to

repl ace them

We do have an estimate to replace the

screens. | shall be happy to discuss this

matter with you at any tine. Please let ne

know approxi mately when this matter will be

settl ed.
(The "attached nmemp" to which the G nns referred purports to be
an undated letter fromthe Director of M ntenance of Versailles
Court (evidently a residential conmmunity) to the honeowners of
that project, clarifying the responsibilities of the honmeowners,

on the one hand, and their honmeowners' associ ation, on the

ot her, vis-a-vis maintenance obligations. As far as the



undersigned can tell, this Versailles Court nmenorandum has no
beari ng what soever on the issues at hand.)

11. If the Association responded in witing to the G nns
letter of January 16, 2006, the docunment is not in evidence. In
any event, the Association refused to repair the screens
surroundi ng the G nns' bal cony because (a) it believed that the
G nns were responsi bl e, under the Declaration, for the cost of
such repair and (b) the total |osses to the Common El enents and
Limted Common El enments (including the screens in question) did
not come near the deductibl e under the Nutneg Policy, meaning
that there were no insurance proceeds to distribute to unit
owners for repairs to Limted Common El enents.

12. On January 18, 2006, the G nns paid a conpany call ed
Rai nguard, Inc. either $1,100 or $1,200 to replace the danmaged
screens around "their" balcony.E:|

13. Meantine, on January 13, 2006, the Division rendered a

Declaratory Statenment in In Re Petition for Declaratory

Statenent of Plaza East Association, Inc., Docket No.

2005059934, Final Order No. BPR-2006-00239 (DBPR Jan. 13,

2006) (the "Pl aza East Declaration"). |In the Plaza East

Decl aration, the Division nade a nunber of statenents concerning
t he neaning and effect of certain provisions of the Florida
Condom nium Act ("Act") pertaining to the duties of condom ni um

associations as they relate to property insurance. These



statenents wll be examned in greater detail below For now,

it suffices to quote several sentences that formthe core of the
Division's policy regarding the scope of an association's
"insuring responsibilities":

33. As association is not required to
i nsure 100% of the replacenent cost of the
condom ni um property, but nust have adequate
i nsurance to replace the property destroyed
by a hurricane. The board may include
reasonabl e deducti bles in replacenent val ue
i nsurance policies. § 718.111(11)(a), Fla.
Stat. A deductible anbunt is part of the
cost of insurance and is a conmon expense
for which reserves m ght be set aside. §
718.111(11), 718.115, Fla. Stat. . . . As
such, an association may not shift the cost
of an insurance common expense to an
i ndi vi dual unit owner as conmbn expenses
nmust be assessed in the proportions or
per cent ages requi red under sections
718.104(4)(f), 718.116(9), Florida Statutes.

34. [An association therefore] may not
shift the cost of the deductible, a comon
expense, to only those unit owners whose
wi ndows were danaged by the insurable event
such as a hurricane.

Pl aza East Decl aration at 16 (enphasis added).

14. The Pl aza East Declaration reflected—and continues to
be authoritative regarding—the Division's firmy fixed policy,
which is that the deductible under a property insurance policy
is a "cost" that an association nust incur, using comon funds

col l ected through proportionate-share assessnents. The

Division's expert witness nmade this clear, giving the foll ow ng



testi nony

(whi ch the undersigned accepts as credible)

deposi tion:

Q Doesn't [the] Plaza East [Declaration]
decl are that a deductible is a common
expense”?

A Well, it makes the deductible a common
expense because insurance i s a comon
expense and the deductible is just a part of
t he i nsurance purchase deci sion.

* * *

Q Let ne ask you this: |Is there anything
in [the Act] that clearly states that a
casualty loss insurance deductible is a
common expense?

A No, sir, there's nothing [in the
statutes] that specifically says that.

Q But [the] Plaza East [Declaration] says
that, doesn't it?

A. Plaza East says that, yes, sir.
So that's a policy of the Departnment?
Yes, sir, that is.

And it's a general policy, isn't it?

> O »>» O

Yes, sir.

Q And it's a general policy that woul d
apply to any condom niumin South Florida
regardl ess of what the declaration of
condom ni um sai d?

A Yes, sir.

10

in



Q And that's being applied in this case,
isn't it?

A. Yes, sir.
Deposition of Janmes T. Harrison, Jr. (10/29/07) at 20-21.

15. At sone point after the issuance of the Plaza East
Decl aration, the G nns sought the Division's help in persuadi ng
the Association to reinburse themfor the new screens. The
Division informed the G nns of the Plaza East Declaration
Armed with this information, the G nns again pressed the
Association to reinburse themfor replacing the screens. The
Associ ation, again, declined.

16. By letter dated May 3, 2006, the G nns nade a forma
conplaint to the Division regarding the Association's refusal to
pay for the replacenent of the screens. The D vision acted
pronptly, conpleting its investigation into the matter on or
before May 10, 2006. Siding with the G nns, the Division
demanded, in a letter dated May 22, 2006, that the Association
either reinburse the G nns or (possibly) be fined. Yet, the
Associ ation resisted.

17. On July 28, 2006, the Division entered a Notice to
Show Cause agai nst the Association, charging as foll ows:

Count 1: Respondent [Association], in

viol ation of section 718.115(2), Florida
Statutes, failed to asses unit owners in
their proportionate shares for the common

expense insurance deductible to repair
damage to condom ni um property caused by a

11



hazard to be insured by Respondent under
section 718.111(11), Florida Statutes. The
Respondent refused to treat the hurricane
damage to the wap-a-round deck and screens
inunit #201 as a conmobn expense covered by
t he association's policy under sections
718.111(11) and 718.115(1), Florida
Statutes. Specifically, the Respondent
failed to reinburse Haskell G nns and Flora
G nns for damage sustai ned by Hurricane
Wlma to their wap-a-round screens. Since
the May 22, 2006, warning letter, the
conpl ai nants have repl aced their wap-a-
round deck screens at a cost of $1,200.00
and have requested rei nbursenent from
Respondent .

The Associ ation demanded a formal hearing.

CONCLUSI ONS OF LAW

18. DOAH has personal and subject matter jurisdiction in
this proceedi ng pursuant to Sections 120.569 and 120.57(1),
Florida Statutes (2007).

19. Upon finding reasonabl e cause to believe that a
vi ol ati on of the Condom nium Act or any rul e pronul gated
t hereunder has occurred, the Division is authorized to institute
an adm ni strative enforcenent proceedi ng through which various
coercive means of securing conpliance nmay be inposed, including
"a civil penalty [of up to $5,000] against a devel oper or
association, or its assignee or agent
§ 718.501(1)(d)4., Fla. Stat.

20. Because the inposition of a fine is (obviously)

punitive in nature and inplicates significant property rights,

12



the Division has the burden, in an enforcenent proceeding
brought for that purpose, of proving the alleged violation by

cl ear and convi ncing evidence. Departnent of Banking and

Fi nance, Div. of Securities and |Investor Protection v. Gsborne

Stern & Co., 670 So. 2d 932, 935 (Fla. 1996).

21. Regarding the standard of proof, in Slonmowitz v.

Wal ker, 429 So. 2d 797, 800 (Fla. 4th DCA 1983), the Court of
Appeal, Fourth District, canvassed the cases to develop a

"wor kabl e definition of clear and convincing evi dence" and found
that of necessity such a definition would need to contain "both
qualitative and quantitative standards.” The court held that:

cl ear and convi ncing evi dence requires that
t he evidence nust be found to be credible;
the facts to which the witnesses testify
nmust be distinctly renmenbered; the testinony
nmust be precise and explicit and the

Wi t nesses must be lacking in confusion as to
the facts in issue. The evidence nust be of
such weight that it produces in the m nd of
the trier of fact a firmbelief or
conviction, wthout hesitancy, as to the
truth of the allegations sought to be

est abl i shed.

Id. The Florida Suprene Court |ater adopted the Fourth

District's description of the clear and convincing evi dence

standard of proof. [Inquiry Concerning a Judge No. 93-62, 645

So. 2d 398, 404 (Fla. 1994). The First District Court of Appeal
al so has followed the Slonowitz test, adding the interpretive

coment that "[a]lthough this standard of proof may be net where

13



the evidence is in conflict, . . . it seens to preclude evidence

that is anbiguous.” Westinghouse Elec. Corp., Inc. v. Shuler

Bros., Inc., 590 So. 2d 986, 988 (Fla. 1st DCA 1991), rev.

deni ed, 599 So. 2d 1279 (Fla. 1992)(citation omtted).

22. In this case, the Division has alleged that the
Association failed to assess unit owners in their respective
proportionate shares for the "comobn expense insurance
deductible.” The Division's reasoning, in a nutshell, goes |ike
this. First, condom nium associ ations are required by statute
to obtain insurance to protect all "condom nium property."”
Second, the statutory definition of "common expenses" nakes
clear that "costs of insurance" are included within the neaning
of the term"comopn expenses.” Third, the statute requires that
funds for paynment of commopn expenses be col |l ected by assessnents
against the units, in proportionate shares. So far, so good:
The Association agrees with these three prem ses, which are
clearly correct, as will be seen.

23. The Division continues with the asserti on—which it
clainms is "axiomatic"—that, fourth, "a deductible is part of
the cost of insurance." Thus, the Division concludes, one, that
the deductible is a compn expense (see the second prem se) and,
two, that as a common expense, the deductible nust be paid

t hrough proportionate-share assessnents (see the third prem se).

14



24. The Division's conclusions follow logically fromits
four prem ses—three of which, as noted, are both undi sputed and
correct. As for the fourth prem se (and concl usion one that
follows therefrom, however, the Association contends that the
Division's "axiom' is a rule-by-definition that cannot be
applied here to determne its substantial interests. Wthout
the fourth prem se, of course, the Division' s case against the
Associ ation woul d col | apse, because if the deductible were not a
"cost of insurance"” (and hence a commobn expense), as the
Division insists, then the Association woul d not have been
required to make an assessnment to cover it (which is the
specific charge at issue). The Division counters that its
"deductible = cost of insurance = conmpbn expense" statenment is
not a "rule,” but nerely a straightforward application of plain
statutory | anguage.

25. The deducti bl e has becone, unfortunately, a red
herring in this case that has confused the parties and
distracted themfromthe real issue underlying the sem nal
di spute between the G nns and the Association, which is (as wll
be seen) whether the Association has a duty to repair Limted
Common El ements, such as the screens outside Unit No. 201, when
they are danaged i n consequence of a hurricane or other
occurrence covered under the Association's insurance policy.

Wt hout saying so explicitly, the Division effectively has

15



conflated the Association's duty to obtain insurance (which the

Association clearly satisfied in this instance) with a duty to
repair Limted Cormmon El enents. These are, however, separate
and i ndependent duties—as the Act nakes cl ear.

26. Before examning the statutes, however, it nust be
said that, while the Division repeatedly proclains, as though it
were self-evidently true, that "a deductible is part of the cost
of insurance," this statenent is just not correct. A deductible
is, generally speaking (and specifically under the Nutneg
Policy), the amount that the insurer, in arriving at the net sum
payable to the insured, will deduct fromthe total adjusted cost
(up to the policy Ilimt) of a covered |loss. The deductible thus
represents the portion of a covered |loss for which the insured
has retained the risk, thereby reducing the insurer's overal
exposur e.

27. But while the deductible reflects the anount by which
the insured remains on the risk, notw thstanding the existence
of coverage for the loss, the deductible is not, of itself, an
expense—and certainly not a "cost of insurance."E:| The
strange, but unavoidable, inplication of the Division's claim
that the deductible is a "cost of insurance” is that the
deducti bl e nust be paid, |ike preniun]EHto the insurer. (This
is because, if the deductible were part of the consideration

given for insurance, as a "cost of insurance,” then, one

16



reasonably would infer, the "deductible" should be paid to the
provi der of the insurance.) |In fact, however, a deductible is
not like bill or invoice, which beconmes due and payabl e upon the
occurrence of a covered |oss as consideration for insurance.
Rat her, in sinplest terns, the deductible is the anount of the
loss that will be the insured's loss to suffer; that is how
deducti bl es usually work, and that is how the deducti bl es under
the Nutnmeg Policy operated.

28. As the deductible carries it with it no duty to pay,
it likew se inposes no duty to act. Insurance policies do not
typically (and the Nutnmeg Policy in particular did not) require
the insured to incur expenses in recovering froma |loss. Unless

the insured is under an external duty to repair, as, e.g., a

| andl ord mi ght be under a | ease agreenent, then where the

nonr ei mbur sabl e cost of repairing, replacing, or restoring
damaged property is nore than the insured is able or willing to
pay, the insured is free to make the best of the situation as he
sees fit, which m ght nean applying an i nexpensive, do-it-
yourself fix—er sinply doing wthout the damaged property.

29. To make sense of the Division' s position, it is
necessary to realize that the Division uses the term
"deductible" in a | oose sense, to nean, roughly, nonrei nbursable
(by the association's insurer) costs of repair or replacenent of

condoni ni um property danaged by an occurrence covered under the

17



association's property insurance policy. Al though this
understanding of the term "deductible” is not necessarily
incorrect, it tends to beg (or at |east sidestep) a significant
question, nanely whether the association itself nust incur such
nonr ei mbur sabl e repair costs.

30. As nentioned above, the Nutneg Policy did not require
the Association to incur repair costs up to the anmount of the
deductible. In other words, the Association, in its capacity as
the insured, was not under a duty to repair; as far as Nutneg
was concerned, the Association could accept the loss with stoic
resignati on and beconme accustoned to seei ng danaged screens on
the property, or sinply take them down. The D vision, however,
inplicitly assunmes that the Association was duty-bound to repair
or replace the screens at issue; yet it never explains, in this
case, fromwhence it believes this putative duty arises.

31. Indeed, while the Division's position rests on a
putative duty to repair, the D vision never explicitly
identifies this duty as such. Instead, the Division |abels it
sonething else, albeit indirectly. The D vision does this by
deemi ng the "deductible” (by which, again, it nmeans the
nonr ei mbur sabl e costs of repair or replacenent of condon nium
property damaged by an occurrence covered under the

association's property insurance policy) an "insurance" cost.

18



32. For reasons already discussed, the Division's
definitional sleight of hand is untenable. To be clear: Costs
incurred by an insured after a loss to repair or replace damaged
property are not "insurance" costs; they are repair costs.

Li kew se, if a condom ni um associ ati on assesses unit owners
after a loss to raise funds to pay for the repair or repl acenent
of damaged condom ni um property, the unit owners are not
contributing to the purchase of "insurance"; they are
contributing to the cost of repairs. Thus, although the
Division's use of the term"deductible" to signify

nonr ei mbursabl e "costs of repair” is defensible, if inprecise,
its designation of repair costs as "insurance" costs is not.

33. Using this nomenclatural substitution ("cost of
i nsurance" in place of "cost of repair"), the D vision wuld
covertly transformthe statutory duty to obtain insurance into
an assunmed duty to make repairs. The two duties are logically
di stinct, however, and while not mutually exclusive, they are
not necessarily joint, either. That is, consistent with reason
and | ogic, one can be required (by law or contract), to purchase
i nsurance for a particular |oss wi thout also being obligated
personally to incur the costs of repair or replacenment in the
event of such a loss. Likew se, consistent with reason and
| ogic, one can be required (by |law or contract) to nmake repairs

to damaged property w thout al so being obligated to purchase
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property insurance. Finally, one whose duty it is (by |aw or
contract) to repair or replace certain property can al so be
required (by law or contract), consistent with reason and | ogi c,
to obtain insurance covering such property. Because it is
undi sputed that the Association in fact fulfilled the statutory
obligation to obtain insurance, the issue on which the parties
shoul d have focused is whether, in refusing to replace the
screens surrounding the G nns' bal cony, the Association violated
a duty to repair Limted Conmon Elerrents.IZI

34. Wth these thoughts in mnd, we turn, finally, to the
rel evant statutes, starting with Section 718.111(11), Florida
Statutes, which provides as foll ows:

(11) I NSURANCE.--In order to protect the
safety, health, and welfare of the people of
the State of Florida and to ensure

consi stency in the provision of insurance
coverage to condom niuns and their unit
owners, paragraphs (a), (b), and (c) are
deened to apply to every residenti al
condomniumin the state, regardl ess of the
date of its declaration of condom nium It
is the intent of the Legislature to
encourage | ower or stable insurance prem uns
for associations described in this section.
Therefore, the Legislature requires a report
to be prepared by the Ofice of Insurance
Regul ati on of the Departnent of Financial
Services for publication 18 nonths fromthe
effective date of this act, evaluating

prem um i ncreases or decreases for

associ ations, unit owner prenm um i ncreases
or decreases, recommended changes to better
define common areas, or any other
information the O fice of Insurance

Regul ati on deens appropri ate.
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(a) A unit-owner controlled association
operating a residential condom ni um shal
use its best efforts to obtain and nmaintain
adequate insurance to protect the
associ ation, the association property, the
conmon el enents, and the condom ni um
property required to be insured by the
associ ation pursuant to paragraph (b).
Adequat e i nsurance, regardl ess of any
requi renent in the declaration of
condom ni um for coverage by the association
for "full insurable value," "replacenent
cost," or the like, may include reasonabl e
deducti bl es as determ ned by the board based
upon avail abl e funds or predeterm ned
assessnment authority at the tinme that the
i nsurance i s obtained.

* * *

2.  An association or group of associations
may sel f-insure agai nst clains agai nst the
associ ation, the association property, and
t he condom nium property required to be

i nsured by an associ ati on, upon conpliance
with the applicable provisions of ss.

624. 460- 624. 488, which shall be considered
adequat e i nsurance for the purposes of this
section. A copy of each policy of insurance
in effect shall be made avail able for

i nspection by unit owners at reasonable
times.

(b) Every hazard insurance policy issued or
renewed on or after January 1, 2004, to
protect the condom nium shall provide
primary coverage for:

1. Al portions of the condom nium property
| ocat ed outside the units;

2. The condom nium property | ocated inside
the units as such property was initially
installed, or replacenents thereof of |ike
kind and quality and in accordance with the
original plans and specifications or, if the

21



original plans and specifications are not
avai l abl e, as they existed at the tine the
unit was initially conveyed; and

3. Al portions of the condom ni um property
for which the declaration of condom ni um
requi res coverage by the association.

Anything to the contrary notw t hst andi ng,
the ternms "condom ni um property,"
"building," "inprovenments," "insurable

i nprovenents, " "common el enents,"
"association property,”™ or any other term
found in the declaration of condom ni um

whi ch defines the scope of property or
casual ty i nsurance that a condom ni um
associ ation nust obtain shall exclude al
floor, wall, and ceiling coverings,

el ectrical fixtures, appliances, air

condi tioner or heating equi pnent, water
heaters, water filters, built-in cabinets
and countertops, and w ndow treatnents,

i ncludi ng curtains, drapes, blinds,
hardware, and sim | ar w ndow treat nment
conponents, or replacenments of any of the
foregoing which are | ocated within the
boundaries of a unit and serve only one unit
and all air conditioning conpressors that
service only an individual unit, whether or
not | ocated within the unit boundaries. The

foregoing is intended to establish the
property or casualty insuring

responsi bilities of the association and

t hose of the individual unit owner and do
not serve to broaden or extend the perils of
coverage afforded by any insurance contract
provided to the individual unit owner.

Begi nni ng January 1, 2004, the association
shall have the authority to amend the

decl aration of condom nium w thout regard
to any requirement for nortgagee approval of
anmendnents affecting insurance requirenents,
to conformthe declaration of condom niumto
t he coverage requirenents of this section.

(c) Every hazard insurance policy issued or
renewed on or after January 1, 2004, to an
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i ndi vidual unit owner shall provide that the
coverage afforded by such policy is excess
over the anount recoverabl e under any ot her
policy covering the sane property. Each

i nsurance policy issued to an i ndividual
unit owner providing such coverage shall be
w t hout rights of subrogation against the
condoni ni um associ ati on that operates the
condom niumin which such unit owner's unit
is located. All real or personal property
| ocated within the boundaries of the unit
owner's unit which is excluded fromthe
coverage to be provided by the association
as set forth in paragraph (b) shall be

i nsured by the individual unit owner.

(Enmphasi s added.)

35. Several points regarding Section 718.111(11) are worth
enphasizing. First, the insuring responsibility inposed on each
unit-owner controlled association is to obtain and maintain
adequat e i nsurance, nothing nore, nothing | ess. Second, the
stat ed purpose of the insurance which the association nust

obtain and maintain is to protect the association and (in short)

the comon el enents of the condom ni um project—hnot the real and
personal property |located within the boundaries of each

i ndividual unit, which latter nmust be insured by the respective

unit owners. Third, the law explicitly permts the requisite

i nsurance coverage to be subject to reasonabl e deducti bl es,

whi ch neans the legislature clearly knew that, in the event of a
covered | oss, an association m ght not necessarily receive from

its insurer 100 percent indemification for the |oss, even

t hough its coverage was "adequate."
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36. Significantly, Section 718.111(11), Florida Statutes,
does not say that the association nust pay for the repair or
repl acenent of damaged property (or reinburse a unit owner for
maki ng such repairs) up to the anmount of any applicable
deductible. (This is, admttedly, a restatenment of the first
point in the preceding paragraph, but its inmportance is such
that it bears repeating.) That this section is silent as to the
respective repair responsibilities (as opposed to the insuring
responsi bilities) of the association, on the one hand, and the
unit owners, on the other, should cone as no surprise, however,
because the subject of maintenance and repairs is addressed
el sewhere in the Act.

37. Section 718.113, Florida Statutes, provides in
pertinent part as follows:

(1) Maintenance of the common el enents is
the responsibility of the association. The
declaration may provide that certain limted
comon el enents shall be nmaintai ned by those
entitled to use the limted common el enents
or that the association shall provide the
mai nt enance, either as a commobn expense or
with the cost shared only by those entitled
to use the limted conmon elenents. |If the
mai ntenance is to be by the association at

t he expense of only those entitled to use
the limted common el enents, the declaration
shal | describe in detail the method of
apportioni ng such costs anong those entitled
to use the limted conmon el enents, and the
associ ation may use the provisions of s.

718. 116 to enforce paynent of the shares of
such costs by the unit owners entitled to
use the limted conmon el enents.
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38. The foregoing section is crucial to the resolution of
this case. Under Section 718.113, an association clearly does
have the duty to maintain the "common elenents,” i.e. "the
portions of the condom nium property not included in the units.”
See § 718.103(8), Fla. Stat. Thus, if property belonging to the
"common el enents" is damaged in, say, a hurricane, then the
associ ation nust undertake to restore that property to a state
of proper repair, and the cost of doing so will be a "conmon
expense."lz:I See § 718.115(1)(a), Fla. Stat. ("Commpn expenses
i nclude the expenses of the operation, maintenance, repair,
repl acenent, or protection of the comon el enments and
associ ation property, [as well as, anong other things, the]
costs of carrying out the powers and duties of the
association[.]"). To the extent insurance proceeds are not
avai l able to defray the cost of such repair work, whether
because of deducti bl es, exclusions, or otherw se, the
associ ation nust raise funds for paynent of necessary repairs
"by assessnents against the units in that condom niumin the
proportions or percentages provided in that condom niums
declaration." See § 718.115(2), Fla. Stat. Note, however, that

inthis situation it is the repair cost, not the deductibl e,

which is the "commobn expense."
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39. Unlike the association's duty to maintain the "common

el enents,” which is mandatory, the duty to maintain "limted
commpn el enents,"” i.e. "those common el enents which are reserved
for the use of a certain unit or units to the exclusion of al

other units,” 8 718.103(19), Fla. Stat., can be assigned, in the

decl aration, either (a) to the association or (b) to the unit

owner(s) entitled to use the "limted common el enments” in
guestion. If the association is assigned the duty to maintain
the "limted comon el enents,” then the costs of fulfilling that

duty can be treated (pursuant to the declaration) either as (1)
common expenses or (2) expenses payable only by the unit
owner(s) entitled to use the "limted common el enents” in
guestion. obviously, if the declaration assigns to various unit
owners the responsibility for maintaining and repairing "limted

common el enents, " then the association need not incur, as
"common expenses" or any other kind of expense, the costs of
repairing or replacing such "limted common el enents” in the
event a hurricane or other casualty causes damage to them This
is true, even though the association is required, under Section
718.111(11), to obtain and naintain insurance covering the
"limted conmon el ements.”

40. To recapitulate, then, if property belonging to the

"l'tmted comon el enents” is danaged in a hurricane, the

association will be obligated to restore that property to a
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state of proper repair only if the declaration so provides. |If
the declaration places the repair obligation on a particul ar
owner or owners, then they—~+ather than the association or the
unit owners as a whole—w Il be required to make, or arrange and
pay for, any necessary repairs, whether insurance proceeds are
avai |l abl e or not—even though the association is required, under
Section 718.111(11), to obtain and mai ntain insurance covering
the "linited conmon el enents. "B This is clearly spelled out in

Section 718.113(1), and nothing in Section 718.111(11) is to the

contrary.
41. If the association has a duty, pursuant to the
declaration, to maintain the "limted common el ements,"” then it

nmust arrange and pay for necessary repairs in the wake of a
hurri cane or other casualty, regardl ess of whether any insurance
money m ght be avail able to cover the cost, in whole or in part.
The repair cost wll be a "conmon expense" chargeable to al

unit owners in proportionate shares, however, only if the

decl aration so provides.lZID

| f the declaration specifies that
the cost of maintaining the "limted comon el enents” shall be
paid by a particular owner or owners, then they—~not the
association or the unit owners collectively—w || be responsible
for paying the cost of any necessary repairs, out of their own

pockets if need be, even though the association is required,

under Section 718.111(11), to obtain and maintain insurance
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covering the "limted common elenents.” This, again, is clearly
spelled out in Section 718.113(1), and nothing in Section
718.111(11) is to the contrary.

42. In sum the fact—which is a given—that the
association is required under Section 718.111(11) to obtain
i nsurance covering the "limted common el ements,” is not
determ nati ve of whether the association has a duty, under
Section 718.113(1), to maintain the "limted common el enents,"”
wi t hout which duty the cost of repairing the "limted comon
el enents” will not be a "commopn expense.” Utinmately, as

Section 718.113(1) unanbi guously provides, it is the declaration

that assigns the duty to repair "limted conmon el enents" and,
even nore inportant to this case, specifies whether the cost of
repairing or replacing "limted comopn el enents” constitutes a
"common expense" payable by all the unit owners in proportionate
shares, or, rather, a personal expense that nust be borne by a
particul ar owner or owners.

43. The applicabl e Decl arati on addresses the subject of
"mai nt enance and repairs” in Section 7, which provides as
fol |l ows:

7.1 Units. Al maintenance, repairs and
repl acenents of, in or to any Unit and
Limted Comon El enents appurtenant thereto
(except for parking spaces), whether
structural or nonstructural, ordinary or

extraordi nary, including, wthout
[imtation, maintenance, repair and
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repl acenent of screens, w ndows, the
interior side of the entrance door and al

ot her doors within or affording access to a
Unit, and the electrical (including wring),
pl unbi ng (including fixtures and
connections), heating and air-conditioning
equi pnent, fixtures and outlets, appliances,
carpets and other floor coverings, al
interior surfaces and the entire interior of
the Unit or the Limted Common El enents
(except for parking spaces) or other
property belonging to the Unit Oaner, shall
be perforned by the Owmer of such Unit at
the Omer's sole cost and expense, except as
ot herwi se expressly provided to the contrary
her ei n.

7.2 Common El enents. Except to the extent
(1) expressly to the contrary provided
herein, or (ii) proceeds of insurance are
made avail abl e therefor, all nmintenance,
repairs and replacenents in or to the Conmon
El ements (other than certain Limted Common
El ements as provi ded above) shall be
performed by the Association and the cost
and expense thereof shall be charged to al
Unit Omers as a Commbn Expense, except to
the extent arising fromor necessitated by
t he negligence, m suse or neglect of
specific Unit Omers, in which case such
cost and expense shall be paid solely by
such Unit Owners.

7.3 Specific Unit Owmer Responsibility.
The obligation to nmaintain and repair any
equi pnent, fixtures or other itens of
property which service a particular Unit or
Units shall be the responsibility of the
applicable Unit Oaers, individually, and
not the Association, without regard to

whet her such itens are included within the
boundaries of the Units, are Limted Common
El ements or are Common El enents ot her than
Limted Common El enents.

(Enmphasi s added.)
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44. The Decl aration defines "Limted Common El enents” as

foll ows:

2.6 "Limted Commpn El emrents" nean those
Common El enents the use of which is reserved
to a certain Unit or Units to the exclusion
of other Units, as specified in this

Decl aration. Reference herein to Comobn

El ements shall include all Limted Comon

El ements unl ess the context woul d prohibit
or it is otherw se expressly provided.

Concerning the Limted Common El enents, the Declaration further
provi des:

3.3 Limted Cormon El enents. Each Unit may

have, to the extent applicable and subject

to the provisions of the Declaration, as
Limted Comon El enents appurtenant thereto:

(a) Patios, Balconies and Terraces. Any
patio (and all inprovenents thereto) which
is fenced-in and as to which direct and
excl usi ve access shall be afforded to any
particular Unit or Units shall be a Limted
Common El ement of such Unit(s). Bal conies
and terraces shall be Limted Conmon

El ements of those Units having direct and
excl usi ve access thereto.

(b) M scell aneous Areas, Equi pnent. Any
equi pnment or fixtures (including heating and
air-conditioning roons and equi pnent in such
roons or otherw se serving one Unit) which
are for the exclusive use of any particular
Unit or Units shall be Limted Conmon

El ements of such Unit(s).

45. What the above provisions nmake unanbi guously clear is
that the owners of the Condom nium have chosen to place the duty
of maintaining Limted Conmon El ements such as bal cony screens

squarely on the respective owners entitled to use them
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exclusively, rather than the Associ ati on—a choice plainly
aut hori zed under Section 718.13(1), Florida Statutes. This
general duty is limted only "as otherw se expressly provided to
the contrary” in the Declaration

46. Al agree that the danaged screens at issue were part
of the Condomi niums Limted Cormon El enents. The Associ ation
contends that, because the affected screens were appurtenant to
the Gnns' unit, the G nns were obligated, pursuant to Section
7.1, to repair or replace the screens at their sole cost and
expense. The Division concedes that the G nns had a "genera
duty to maintain and repair their bal cony screens.” It argues,
however, that the Declaration specifically provides otherw se
with regard to the duty to repair follow ng a najor catastrophe
such as a hurricane, citing Section 14.2, which provides in
pertinent part as follows:

14.2 Coverage. The Associ ation shal
mai ntai n i nsurance covering the follow ng:

(a) Casualty. The Building . . . and al

| nprovenents | ocated on the Common El enents
fromtime to tinme, together with all
fixtures, building service equi pnent,
personal property and supplies constituting
t he Common El enents or owned by the

Associ ation (collectively the "lInsured
Property"), shall be insured in an anount
not | ess than 100% of the full insurable
repl acenent val ue thereof, excluding
foundati on and excavation costs. Such
policies may contain reasonabl e deductible
provi sions as determ ned by the Board of
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Directors of the Association. Such coverage
shal |l afford protection against:

(1) Loss or Damage by Fire and O her
Hazards covered by standard extended
cover age endorsenent; and

(i1i) Such Oher Risks as fromtine to tine
are customarily covered wth respect to
bui | di ngs and i nprovenents simlar to the

| nsured Property in construction, |ocation
and use, including, but not limted to,
vandal i sm and mal i ci ous m schi ef.

47. The Division's reliance on Section 14.2 as the
controlling factor in determning the duty to repair follow ng a
hurri cane or other casualty is msplaced. Section 14.2
obl i gates the Association to maintain insurance, nothing nore
and nothing less. Section 14.2 thus mrrors Section
718.111(11), Florida Statutes. The provisions of Section 14.2
(duty to nmaintain insurance) are not in any way "expressly .
to the contrary" of Section 7.1 (duty to repair Limted Common
El ements); therefore, Section 14.2 does not |imt the duty to
repair inmposed on unit owners under Section 7.1. It is
undi sput ed, noreover, that the Association fulfilled its duty to
obtain and nmai ntain i nsurance coverage pursuant to Section 14.2
of the Declaration and Section 718.111(11), Florida Statutes.

48. But denonstrating that the D vision s argunent
concerning Section 7.1 is wong does not necessarily prove the
Association's reliance on that Section is right. As it happens,

neither party has referred to Section 15 of the Declaration,
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whose title, "Reconstruction or Repair After Fire or O her

Casual ty," denotes its particular relevance. This overl ooked
Section provides, in pertinent part, as follows:

15.1 Determnation to Reconstruct or

Repair. In the event of damage to or
destruction of the Insured Property . . . as
aresult of fire or other casualty . . . the

Board of Directors shall arrange for the
pronpt repair and restoration of the lnsured
Property (and the Optional Property,[lﬂ i f

i nsurance has been obtained by the
Association wth respect thereto) and the

| nsurance Trustee (if appointed) shal

di sburse the proceeds of all insurance
policies to the contractors engaged in such
repair and restoration in appropriate
progress paynents.

* * *

Whenever in this Section the words "pronptly
repair" are used, it shall nean that repairs
are to begin not nore than sixty (60) days
fromthe date the I nsurance Trustee (if
appointed) notifies the Board of Directors
and Unit Omers that it holds proceeds of

i nsurance on account of such danage or
destruction sufficient to pay the estimated
cost of such work, or not nore than ninety
(90) days after the Insurance Trustee (if
appoi nted) notifies the Board of Directors
and the Unit Owners that such proceeds of

i nsurance are insufficient to pay the
estimated costs of such work.

49. The plain | anguage of Section 15.1 (unlike that of
Section 14.2) does "expressly provide to the contrary" of
Section 7.1 with regard to the repair of Limted Common El enents
damaged as a result of fire or other casualty, e.g. hurricane.

This is because the Limted Conmon El enments (as a subset of the
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Common El enents) clearly fall wthin the definition of Insured
Property as set forth in Section 14.2(a) of the Declaration.
Section 15.1 expressly requires the Association (through its
Board of Directors) to repair and restore Insured Property
(including Limted Common El enents) damaged by fire or other
casualty. Thus, whereas the responsibility for maintaining and
repairing Limted Conmon El enents falls generally on the unit
owner (s) exclusively entitled to use such Limted Common

El ements, in those specific instances where the Limted Common
El ements are danaged by fire or other casualty, the Association
must repair them pursuant to Section 15.1, the provisions of
Section 7.1 to the contrary notw t hst andi ng.

50. That said, due process denmands that, before any
remedi al adm nistrative action could be taken agai nst the
Associ ation for breaching a contractual duty to repair (and the
undersigned is not finding, concluding, or suggesting that it
did), the Association would need to be notified of the alleged
of fense, through an appropriate accusatory instrunment (such as a
Notice to Show Cause), which notice is essential to affording a
fair opportunity to defend against the charge. See, e.g.,

Lusskin v. Agency for Health Care Adm nistration, 731 So. 2d 67,

69 (Fla. 4th DCA 1999); Cottrill v. Departnment of |nsurance, 685

So. 2d 1371, 1372 (Fla. 1st DCA 1996); Klein v. Departnent of

Busi ness and Prof essi onal Regul ation, 625 So. 2d 1237, 1238-39
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(Fla. 2d DCA 1993); Del k v. Departnent of Professional

Regul ati on, 595 So. 2d 966, 967 (Fla. 5th DCA 1992); WI I ner v.

Depart ment of Professional Regul ati on, Board of Medicine, 563

So. 2d 805, 806 (Fla. 1st DCA 1990), rev. denied, 576 So. 2d 295

(Fla. 1991). The Division did not charge the Association with
breaching a duty to repair under Section 15.1 of the
Decl aration. Therefore, it is unnecessary—and woul d be
i nappropriate in this proceedi ng—for the undersigned or the
Division to conclude that the Association was obligated under
Section 15.1 of the Declaration to repair the screens
appurtenant to the G nns' unit.

51. Absent an authoritative determi nation that Section
15.1 of the Declaration obligated the Association to repair the
screens in question, which cannot be made in this case, it is
i npossi ble to conclude herein that the cost of replacing those
screens constituted a common expense. That being the case, the
Associ ation cannot be found guilty, in this proceeding, of
failing to make proportionate-share assessnents, pursuant to
Section 718.115(2), Florida Statutes, to collect funds for
repl acing the screens at Unit No. 201.

52. There is one matter left to address, namely whet her
the Division is attenpting to determ ne the Association's
interests based on a rule-by-definition (or unadopted rule).

The Association, recall, contends that the D vision's policy,
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whi ch holds that the "cost of a deductible” is an "insurance
cost” and hence a common expense that nust be borne by all unit
owners in proportionate shares, is an unadopted rule. The
Association relies on Section 120.57(1)(e), Florida Statutes,
whi ch provides as foll ows:

(e)1. Any agency action that determ nes the
substantial interests of a party and that is
based on an unadopted rule is subject to de
novo review by an adm nistrative | aw judge.
2. The agency action shall not be presuned
valid or invalid. The agency nust
denonstrate that the unadopted rule:

a. Is within the powers, functions, and
duties del egated by the Legislature or, if
the agency is operating pursuant to
authority derived fromthe State
Constitution, is within that authority;

b. Does not enlarge, nodify, or contravene
the specific provisions of |aw inplenented,
c. |Is not vague, establishes adequate
standards for agency decisions, or does not
vest unbridled discretion in the agency;

d. Is not arbitrary or capricious. Arule
is arbitrary if it is not supported by |ogic
or the necessary facts; a rule is capricious
if it is adopted w thout thought or reason
or is irrational;

e. |Is not being applied to the
substantially affected party w thout due
notice; and

f. Does not inpose excessive regulatory
costs on the regul ated person, county, or
city.

3. The recommended and final orders in any
proceedi ng shall be governed by the
provi si ons of paragraphs (k) and (1), except
that the adm nistrative |aw judge's

determ nation regarding the unadopted rul e
shall not be rejected by the agency unl ess
the agency first determnes froma revi ew of
the conplete record, and states with
particularity in the order, that such
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determnation is clearly erroneous or does
not conply with essential requirenents of
law. I n any proceeding for review under s.
120.68, if the court finds that the agency's
rejection of the determ nation regarding the
unadopted rul e does not conport with the
provi sions of this subparagraph, the agency
action shall be set aside and the court

shall award to the prevailing party the
reasonabl e costs and a reasonable attorney's
fee for the initial proceeding and the
proceedi ng for review

The Division denies that its policy constitutes a rul e-by-
definition, asserting that its statenent "adds nothing" to the
statute, but nerely applies the plain | anguage of the present

I aw.

53. The undersigned cannot agree with the Division. In
t he gui se of "applying" Section 718.111(11), Florida Statutes,
the Division would wite a newlaw. To really appreciate what
the Division is attenpting to do requires that the Pl aza East
Decl aration be revisited, for that order reflects the Dvision's
policy in full.

54. In the declaratory statenent, which was sought by a
condoni ni um associ ation, the Division framed the issue presented
as foll ows:

[ Whet her an associ ation, which is required
to insure condom ni um property under Section
718.111(11), Florida Statutes,] may pass on
to the unit owner the cost of repairing
those itens that woul d ot herwi se have been
paid for by the association's insurance

policy but for the application of the
deducti bl e or anounts in excess of the
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coverage limts, notw thstandi ng provisions
in the declaration defining the condom ni um
property as part of a unit with the cost of
repairs to be paid for by the unit owner

Pl aza East Declaration at 1 (enphasis added). R ght away, in
the declaration, the Division's confusion of the association's

statutory duty to obtain and maintain insurance (which the

Division sonetines inprecisely calls a duty to insure) with an

assunmed duty to repair is evident. This confusion continues

t hroughout the order (as here), nuddying the Division's
reasoning in the Plaza East Declaration, and in this case as
wel | .

55. For instance, in the Plaza East Declaration's Findings
of Fact, the Division states, as fact, that "Article VIII [of
t he applicabl e declaration] nakes the association responsible

for all matters relating to insurance and reconstruction and

repair."” 1d. at 4 n.2 (enphasis added). Later, in the
Concl usions of Law, the Division returns to this point,
declaring: "Because article VIII(E) of the declaration nmakes

t he associ ation responsible for paying for repairs for the

damage covered by the insurance[,] and it . . . incorporates the
statutory |l anguage in . . . section 718.111(11), Florida
Statutes, [article VIII(E)] applies to the question raised."”

Id. at 15 (enphasis added).
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56. If this were true, then there should have been no
controversy over whether the repair costs would be comon
expenses. This is because, if the association were obligated,
under the declaration, to pay for all repairs necessitated by a
casualty covered under the association's property insurance
policy, then the cost of such repairs plainly would be a common
expense payable by the unit owners in proportionate shares (to
the extent the insurance proceeds, if any, were insufficient),
not because a deductible is a "cost of insurance,"” but because
t he association had a duty to repair, and the costs of carrying
out the association's duties are commpn expenses. See 8§
718.115(1)(a), Fla. Stat. Consequently, if the subject
decl aration required the association to repair hurricane-damaged
property, the Division could have (and shoul d have) deci ded the
guestion presented on that basis alone, w thout bringing the
subject of insuring responsibilities (which were irrelevant if
the declaration inposed a duty to repair on the associ ation)
into the discussion.

57. Exam nation of Article VIIl (as it is quoted in the
Pl aza East Declaration) reveals, however, that this provision
did not clearly obligate the association to repair damaged
property; rather, Article VIII dealt with distribution of
i nsurance proceeds, which is another matter entirely. Certainly

the association did not believe that Article VIIl inposed on it
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a duty to repair, for the association maintained that "unit
owners [were required] to maintain, repair and replace the
unit's wi ndows, doors and screened enclosures,” id. at 4, which
point the Division seened to accept in framng the issue
presented for determnation. Yet, despite the absence of
express textual support, the D vision canme to the concl usion
that the association's insurance-related responsibilities under
Article VIIl were tantanmount to duty to repair. This is the
sanme m stake the Division makes when readi ng Section
718.111(11), Florida Statutes.

58. According to the Division, Section 718.111(11)
reflects "the legislature's intent to clearly apportion the

responsibility for the cost of insuring and repl acing those

conponents danmaged by a hurricane."” Id. at 15 (enphasis added).
Simlarly, the Division believes that "if the damage is caused

by an insurable event, the cost of repairs is covered by section

718.111(11), Florida Statutes (2003), which controls over any
provision to the contrary in a declaration of condom nium" |d.
at 7 (enphasi s added).

59. Contrary to these statenents, Section 718.111(11) is
silent as to who is responsible for paying the costs of
repairing or replacing property damaged by a hurricane or other

casualty. In fact, by its plain ternms, the statute nerely

strives to "establish the property or casualty insuring
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responsibilities of the association and those of the individual
unit owner . . . ." 8§ 718.111(11)(b), Fla. Stat. (enphasis
added). The Division's understanding of the statute as inposing
a duty to repair on condom nium associations is clearly
erroneous.

60. Unfortunately, the Division did not explain in the
Pl aza East Declaration, nor has it explicated here, its
rationale for equating the statutory duty "to obtain and
mai nt ai n adequat e i nsurance to protect” condom ni um property
with a duty to repair condom nium property damaged by a covered
casualty.EI Nevertheless, it is clear the Division has adopted as
a first principle—because its stated policy presupposes as
true—the proposition that an association is legally obligated
to repair any property for which it is legally obligated to
purchase insurance, at |east where the cause of the property
damage is a covered occurrence.

61. There is little question that this underlying
principle drives the Division to state that the "cost of a
deducti bl e" (by which it neans, as revealed in the Plaza East
Declaration's statement of the issue, the cost of repairing
property that would have been paid by an insurer but for the
applicability of a deductible) is a "cost of insurance.” Once
t he foundational principle is brought to light, it becones

possi ble to see why the Division perceives no nateri al
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difference between (a) the cost of obtaining insurance and (b)
the cost of repairing property covered by that insurance: It is
because the Division views the duty to buy insurance as
contermnous wth the duty to pay for repairs. Collapsing the
two duties into one enables the Division to think of repair
costs as insurance costs, even though few people, if any,
engaging in real-world transactions would regard t he purchase of
repl acenent property to be the sanme as buyi ng i nsurance
coverage, or consider the cost of the former purchase a "cost of
i nsurance. "

62. Section 120.52(15), Florida Statutes, defines the term
"rule" to nean "each agency statenent of general applicability
that inplenents, interprets, or prescribes |aw or policy or
descri bes the procedure or practice requirenents of an agency
and i ncludes any form which i nposes any requirenent or solicits
any information not specifically required by statute or by an
existing rule.”

63. A statenent is arule if it has the effect of a rule
regardl ess whether the agency calls it a rule. 1In determning
whet her a statenent neets the statutory definition of a rule,
the inmportant question is: Wat consequences does this
statenent cause within its field of operation? As the Court of

Appeal, First District, explained, the
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breadth of the definition in Section
120.52(1[5]) indicates that the | egislature
intended the termto cover a great variety
of agency statenents regardl ess of how t he
agency designhates them Any agency
statenent is a rule if it "purports in and
of itself to create certain rights and
adversely affect others,” [State Departnent
of Adm nistration v.] Stevens, 344 So. 2d
[290,] 296 [(Fla. 1st DCA 1977)], or serves
"by [its] own effect to create rights, or to
requi re conpliance, or otherwi se to have the
direct and consistent effect of law "
McDonald v. Dep't of Banking & Fin., 346 So.
2d 569, 581 (Fla. 1st DCA 1977).

State Departnent of Administration v. Harvey, 356 So. 2d 323,

325 (Fla. 1st DCA 1977); see also Anbs v. Departnent of Health

and Rehabilitative Services, 444 So. 2d 43, 46 (Fla. 1st DCA

1983). Because the focus is on effect rather than form a
statenent need not be in witing to be a rule-by-definition.

See Departnent of H ghway Safety and Mdtor Vehicles v. Schluter,

705 So. 2d 81, 84 (Fla. 1st DCA 1997).

64. Gven the circunstances of this case, it is
instructive to enphasize that the definition of "rule" expressly
i ncl udes statenments of general applicability that inplenent or
interpret law. An agency's interpretation of a statute that
gives the statute a nmeaning not readily apparent fromits
literal reading and purports to create rights, require
conpliance, or otherwi se have the direct and consistent effect

of law, is a rule. See Beverly Enterprises-Florida, Inc. v.

Department of Health and Rehabilitative Services, 573 So. 2d 19,
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22 (Fla. 1st DCA 1990); St. Francis Hospital, Inc. v. Departnent

of Health and Rehabilitative Services, 553 So. 2d 1351, 1354

(Fla. 1st DCA 1989).

65. A statenent that purports to inpose on every unit-
owner controlled residential condom nium association a duty to
repair condom ni um property damaged by an insurable casualty is
a statenment of "general applicability” under any reasonable
under st andi ng of that phrase.E:I Mor eover, such a statenent
unquestionably creates rights, requires conpliance, and has the
effect of law. Therefore, the D vision' s underlying policy,
that an association is legally obligated to repair any property
for which it is legally obligated to purchase insurance, at
| east where the cause of the property danage is a covered
occurrence, is a rule-by-definition.

66. Mre inportant, so too, as the Association alleges, is
the Division's explicit statenment that the "cost of a
deductible” is a "cost of insurance” and thus a common expense
for which proportionate-share assessnents nust be nade. Again,
this is clearly a statenent of general applicability, as the
Division's expert witness admtted. It also gives a neaning to
Section 718.111(11), Florida Statutes, which is not readily
apparent on the face of the statute—+ndeed is not there at all,
as the Division's expert witness admtted as well. \Watever the

nmerits of a policy that requires condom ni um associ ati ons al ways
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to expend common funds in paynment of repairs until satisfying an
i nsurance deductible, it is plainly a lawlike prescription
whi ch the |l egislature has not seen fit to enact.

67. The Division's policy of equating deductibles with
repair costs and deem ng them "insurance costs" that nust be
treated as common expenses nodi fies and enl arges Section
718.111(11), Florida Statutes, adding a new duty (the duty to
repair) to the present statutory duty to obtain and maintain
i nsurance. Further, to the extent this new duty would require
associations to repair limted common el enents (which it does,
according to the Division), the Division's "deductible = cost of
I nsurance = comon expense" statenent (which necessarily assunes

the existence of the repair duty) contravenes Section

718.113(1)(a). This is because Section 718.113(1)(a) authorizes
unit owners to relieve the association of the responsibility of
payi ng for—and even of undertaki ng—+epairs to the limted
common el enents, if they choose. The Division's policy purports
to deny unit owners this statutory right.

68. It is concluded, pursuant to Section 120.57(1)(e),
Florida Statutes, that the Division cannot |lawfully determ ne
t he Association's substantial interests based on the policy,
which is an unadopted rule, that the "cost of a deductible"” is

an "insurance" cost and hence a commobn expense.
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RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED that the Division enter a final order
rescinding the Notice to Show Cause and exonerating the
Associ ation of the charge of failing to assess unit owners, in
proportionate shares, to pay the cost of repairing or replacing
Limted Common El enents danaged during Hurricane WI na.

DONE AND ENTERED this 10th day of January, 2008, in

Tal | ahassee, Leon County, Florida.

JOHN G VAN LANI NGHAM

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl. us

Filed with the Cerk of the

Di vi sion of Adm nistrative Hearings
this 10th day of January, 2008.

ENDNOTES
'/ The G nns mistakenly identified the year as "2005." They

obvi ously neant "2006" because the damage in question occurred
on Cct ober 24, 2005.
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"'/ In the check made out to Rainguard Inc., Ms. G nns
aut hori zed payrment of "$1,200.00" but described this sum as
"El even hundred and no/ 100 dollars."

'/ \When asked in deposition for his opinion on whether the
deductible is a "cost of insurance,” the D vision's insurance
expert refused to own this prem se, offering instead his
(uncontroversial) view that "the deductible is a part of the

i nsurance purchase decision.” Deposition of Janes T. Harrison,
Jr. (11/19/07) at 8; see also Deposition of Janes T. Harrison,
Jr. (10/29/07) at 20 (quoted supra in the text at § 14, p. 10).
M. Harrison explained that higher deductibles generally result
in lower premunms—a point that, unlike the Division's fourth
prem se, probably is axiomatic. The bottomline, according to
M. Harrison, is that the deductible anount is a factor that
affects the cost of insurance. That proposition, however, is a
truism which differs substantially in neaning fromthe

Di vi sion's pronouncenent that the deductible is a cost of

i nsur ance.

'V/ The termconmonly used in reference to the cost of insurance
is "premum"”

Y/ In the Notice to Show Cause, the Division alleged that the
Association had failed "to reinburse [the G nns] for damage
sustained by Hurricane Wlma to their wap-a-round screens.”

The undersi gned assunes that the Division believes the
Association itself should have undertaken the repair or

repl acenent of the screens in question (since the screens, as
part of the Common El enents, were not really the G nns' screens,
but the condom nium s), and that, when the Association refused
to do so, the Gnns were justified (the D vision evidently
thinks) in arranging for the work to be done, at their expense,
while reserving the right to seek rei nbursement fromthe

Associ ation. Thus, when the Division demands that the

Associ ation rei nburse the G nns $1,200 for this repair work, the
under si gned assunes that the Division views this as a payback to
the G nns, akin to danages in a civil suit, for having

di scharged a duty to repair that, according to the Division
properly bel onged to—and was breached by—+the Associ ati on.

It should be noted, however, that the D vision has not been
clear on this point. It is possible the Division is demandi ng
that the Association reinburse the G nns, not because the G nns
performed the Association's duty to repair follow ng the
Associ ation's breach thereof, but because the Association owed
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the Gnns a duty to indemi fy agai nst damage to "their" bal cony
screens. This theory has many probl ens, though. First, this

t heory presupposes that the bal cony screens belong to the G nns,
when in fact they do not; they are part of the Commobn El enents
and hence "belong" to the condom ni um community. Second, this
theory effectively nmakes the Association the G nns' insurer
pursuant to an inmagined i nsurance policy that has no deductible
(because the Association's duty apparently is to indemify the
G nns for every penny of their out-of-pocket expense) and whose
“prem unt (otherw se known as the Nutnmeg "deductible,”™ which the
Division calls a "cost of insurance") nust be paid, not by the
G nns, but by all the unit owners in proportionate shares.

There is sinply no statutory warrant for such an unusual
arrangement. Third, under this theory, the

“prem unt/"deducti bl e"/"cost of insurance" for which
proportionate-share assessnents nust be nade is payable only
after a loss; thus, it is not really a premiumfor insurance,
but the pass-through cost of repairing the screens.

In practical effect, this "duty to indemify" would be
nearly indistinguishable froma duty to repair, except that if
the Association's duty were nerely to indemify (as opposed to
repair), then the G nns (rather than the Association) presumably
woul d have had the right, at all tines, to exercise control over
the repair work, even before the Associ ation expressly declined
to get involved. The undersigned assunes that the Division is
not pressing a duty-to-indemify theory, given its obvious
flaws, but the outconme would be the sane if the Division were
espousi ng such a theory because, at bottom a duty to indemify
is as distinct froma duty to obtain insurance as is a duty to
repair.

'/ As commonly used and understood, the term "nmintenance"
enconpasses repairs. See, e.g., Indiana Ins. Co. v. Wnston,
377 So. 2d 718, 720 (Fla. 4th DCA 1979) (" Mi ntenance" neans "the
| abor of keeping sonething in a state of repair or efficiency”
and hence includes the installation of an air scoop on the hood
of an autonobile); cf. Serchay v. NIS Fort Lauderdal e Joi nt
Venture, 657 So. 2d 57, 58 (Fla. 4th DCA 1995) (di sputed issues
of fact precluded summary judgnent on tenant's claimthat

| andl ord breached duty to maintain cormmon areas by failing "to
repair conmon area toilet, air conditioning, and |eak
problens”). Florida lawin this regardis inline with

| ongst andi ng precedent in many jurisdictions. Representative is
the Suprenme Court of Pennsylvania's influential definition of
"mai nt enance,” which foll ows:
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Morris v.

To mai ntain means to preserve or keep in an
exi sting state or condition and enbraces
acts of repair and other acts to prevent a
decline, lapse or cessation fromthat state
or condition. See Cty of New York v. Dry
Dock, etc., 240 N.Y.S. 744, 746; E E Kelly
& Co. v. United States, 17 C. of Cust. and
Pat. App. 30, 32; cf. Steir v. London
Guarantee & Accident Co., 237 N Y.S. 40, 41,
affirmed 173 N.E. 873; see also P.R R Co.

v. Pa. Chio Elec. Co., 296 Pa. 40, 45. 1In a
wi de variety of situations the word

"mai ntai n" has been taken to be synonynous
with "repair.” See 2 Wrds & Phrases (4th
ed.) 610, and prior editions. This is the
usual neaning, the dictionary neani ng, and

t he neani ng which nust control in the
absence of a clear expression of a contrary
intention: Restatenent of Contracts, section
235 (a). Here the act which gave rise to
the injury for which a judgnment was
recovered took place while an enpl oyee of
the assured was in the act of repairing an
essential part of the car and, under the

ci rcunst ances, was expressly within the term
of the policy specified as "mintenance."

Anerican Liability & Surety Co., 185 A 201, 202 (Pa.

1936). Gving effect to the plain neaning of the statute, the
under si gned concl udes that "maintenance,"” as used in 8§

718.113(1), Fla. Stat., includes repair work necessitated by a
hurricane or other casualty. In this Recommended Order,
therefore, the terns "duty to maintain” and "duty to repair" are

synonynous and used i nterchangeably.

Vil/ " A unit owner who is responsible for repairing some "linited
common el enents” mght be entitled to receive insurance proceeds
payabl e under the policy obtained by the association pursuant to

§ 718.111(11), Fla. Stat. His duty to repair subsists, however,
i ndependent of the availability of insurance.

viti/ A proportionate-share assessment woul d be necessary, of
course, only to the extent insurance proceeds were unavail abl e
to cover the cost of such repair work.
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'/ "Optional Property," as defined in Section 14.5(b), includes
only property that is not Insured Property. |n other words,

| nsured Property and Optional Property are nmutually exclusive
categories. Because the screens at issue were in the set of

| nsured Property, they could not possibly be deenmed Opti onal
Property.

X' In a paragraph that might give insight into the Division's
thinking in this regard, the D vision wote:

[1] The owners with the damaged units paid
their proportionate share of the insurance
to replace those wi ndows [that were damaged
by a hurricane] in the first instance. [2]
The associ ati on manages the insurance cl ai nms
and proceeds as the agent for these owners
under article VIIl of the declaration. It
must do so with reasonabl e care since the
unit owners are prohibited fromfiling a

cl ai munder the association's policy.
[Ctations omtted.] [3] Furthernore, under
section 718.111(11), Florida Statutes, unit
owners are no |longer able to insure the
structural conponents of the building, which
includes [sic] the windows and doors.
Therefore, shifting the risk and the
l[iability to individual unit owners for

t hese danages is unfair and inconsi stent

wi th the assignnent of insurable risks
determ ned by the | egislature under section
718.111(11), Florida Statutes.

Pl aza East Declaration at 16-17. The problem here is that the
prem ses of the Division's argunent are either inaccurate or
irrelevant; thus, the argunment ultimately is incapable of

per suadi ng.

The first point (about the owners having paid already for
i nsurance to replace the damaged property) overl ooks the fact
that there was no coverage avail abl e under the association's
policy for |l osses within the deductible. That is, to the extent
of the deductible, the risk of loss remained with the property
owners or other parties having a duty to repair and was not
transferred to the insurer. The premumthat the unit owners
paid (in proportionate shares) was | ower than it would have been
wi t hout the deductible precisely because the insurance purchased
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woul d not pay for the replacenent of windows (or anything else)
until the deductible had been satisfied. Accordingly, where the
repl acenent cost is |less than the deductible (as was true for
pur poses of the Plaza East Declaration), it is wong to say that
the owners paid for insurance to replace the danmaged property,
for in fact they did not.

The next point regarding the association's obligation to
manage i nsurance clains made under the association's policy
m ght be true as far as it goes—but it does not follow
logically therefromthat the association nust al so bear the
costs of repair. Qobviously, one can nmake an insurance cl aimas
the agent for another, and be responsible for distributing any
i nsurance proceeds obtained, w thout also being personally
responsi bl e for paying to renmedy the | oss.

The third assertion, that unit owners are "no | onger able"
to purchase insurance for the property falling within the
association's insuring responsibility, is belied by Section
718.111(11)(c), Fla. Stat., which provides that any insurance a
unit owner purchases shall be "excess over the anount
recover abl e under any other policy covering the sanme property.”
In other words, contrary to the Division's assertion, a unit
owner can buy insurance covering, e.g., the w ndows, doors, and
ot her structural conponents; his coverage, however, wll be
excess above the proceeds that can be collected from anot her
i nsurer.

X/ To be generally applicable, a statenent need not apply
universally to every person wthin the agency's jurisdiction but
rather uniformy to a class of persons over whomthe agency
properly nmay exercise authority. See, e.g., Disability Support
Services, Inc. v. Departnent of Children and Fam |ies, DOAH Case
No. 97-5104RU, 1997 Fla. Div. Adm Hear. LEXI S 5331, *11
(Fla.Di v. Adm n. Hrgs. June 4, 1997).

COPI ES FURNI SHED

Thomas Barnhart, Esquire

O fice of the Attorney General
The Capitol, Plaza Level 01

Tal | ahassee, Florida 32399-1050
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Ned Luczynski, General Counse
Depart ment of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

Rod Tennyson, Esquire
1450 Centrepark Boul evard Suite 100
West Pal m Beach, Florida 33401

M chael Cochran, Division Director
Depart ment of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Order in this case.
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